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EXECUTIVE SUMMARY

This Report articulates a feasible consumer protection framework for electricity and gas
supplies in Victoria following retail price deregulation. It makes several important points.

It notes firstly that recent Australian Energy Market Commission analyses have found
competition in Victoria’'s electricity and gas markets to be strong based on a wide range of
criteria. Moreover, it notes that in terms of the protection of consumer interests in essential
energy services, Victoria’'s existing consumer protection framework is robust in respect to formal
regulatory requirements as well as government grants and concession arrangements. Tracing
the evolution of Victoria’'s energy markets, the Report then shows that whilst citizens may
regard the reserve pricing power as an important symbolic tool, it is only one out of eight
specific safety net regulatory mechanisms and more than a dozen government schemes
supporting low income and regional consumers. As well, the Report notes that the use of the
government’s reserve power to cap retail energy prices was designed to be a transitional policy
arrangement, and one which would cease when competition was proven to be effective.

Looking briefly at the views of Victoria’s retailers, it was clear that there was strong support for
the continuation of an energy specific consumer protection framework, including an industry
specific dispute resolution scheme as well as maintaining existing protections under the relevant
Acts, Codes, and Guidelines. This included, for example, the continued obligation to supply and
sell energy to residential customers. A range of feasible arrangements to this end were
identified, specifically the Host Retailer (the status quo) and Financially Responsible Market
Participant models.

Reviewing key overseas experience in deregulated markets in the United Kingdom, New
Zealand and Texas also added weight to the conclusion that existing consumer safety net
arrangements in Victoria are strong. Nonetheless, additional mechanisms to assist in protecting
consumers were identified. These included a potential to remove early termination (exit) fees
(United Kingdom); options such as price guarantee offers (United Kingdom and Texas); and the
importance of maximising the availability of market information through ‘rack rate’ reporting, the
use of independent third parties or the possibility of publishing a snapshot of market contract
offers. Another lesson from overseas came from California in terms of understanding the
dynamic operation of energy markets and the need to maximise price transparency.

The hypothetical consumer protection framework developed through this Report builds on these
insights as well as findings from relevant international empirical experience. The framework
recommended at the close of the Report combines the best aspects of Victoria's existing
consumer protection mechanisms, along with new initiatives designed to maximise the degree
to which citizens using electricity and gas enjoy the continued provision of these essential
services.



LIST OF ABBREVIATIONS

Abbreviation

Full Name

2002 Review Review of the effectiveness of retail competition and consumer safety net in gas and electricity,
conducted by the ESC in 2002

2004 Review Review of the effectiveness of retail competition and consumer safety net in gas and electricity,
conducted by the ESC in 2004

ACCC Australian Competition and Consumer Commission

AEMA Australian Energy Market Agreement

AEMC Australian Energy Market Commission

AER Australian Energy Regulator

CALC Consumer Action Law Centre

CAV Consumer Affairs Victoria

CUAC Consumer Utilities Advocacy Centre

EIA Electricity Industry Act 2000 (Victoria)

EIOV Energy Industry Ombudsman of Victoria

ERC Energy Retail Code

ESC Essential Services Commission (Victoria)

ESC Act Essential Services Commission Act 2001 (Victoria)

EWOV Energy and Water Ombudsman of Victoria

First Tier Retailer

A retailer responsible under the EIA or GIA for the supply of electricity or gas (as appropriate) to
franchise customers in the geographic supply area allocated to that retailer.

FRC Full retail competition

FRMP Financially Responsible Market Participant
FTA Fair Trading Act (Vic) 1999

GIA Gas Industry Act (Vic) 2001

GJ Gigajoule

Host Retailer

A retailer that is also one of the three first tier retailers, being: TRUenergy, Origin Energy, and AGL

MCE Ministerial Council on Energy
MWh Mega Watt per hour

NEM National Electricity Market

New Retailer A retailer that is not a host retailer
NTR Network Tariff Rebate

ORG Office of the Regulator General
RoLR Retailer of Last Resort

Second Tier Retailer

A retailer other than the first tier retailer for a geographic supply area

TPA Trade Practices Act (Cth)1974
URGS Utilities Relief Grant Scheme
VCOSS Victorian Council of Social Service




1 INTRODUCTION

1.1 Background to this Report

Since the progressive introduction of retail competition for electricity and gas for some Victorian
consumers in 1994, the Victorian energy markets have been the subject of continual structural
and regulatory reform. The introduction of full retail competition (FRC) for all Victorian
consumers, including residential consumers, for electricity and gas in 2002 provided these
smaller consumers with the opportunity for the first time to enter a competitive energy market.
These reforms to the energy retail sector were designed to benefit all Victorian energy
consumers ‘through more cost-reflective prices, improved product and service quality and
innovation’.1

Bearing in mind the essential nature of energy, the introduction of FRC in Victoria for electricity
and gas was underpinned by the implementation of a legislated consumer ‘safety net’, a key
element of which was a ‘price oversight mechanism [designed] to protect the interests of
customers during the transition to effective competition’.2 As highlighted by this statement, the
government’s reserve power to regulate retail prices for some customers was designed to be a
transitional mechanism, and one that would be removed when competition in the state’s retail
electricity and gas markets was deemed to be effective.3 Despite the implementation of a
reserve power for electricity and gas, the Victorian Government has not exercised the power.
Rather, the Government and the host electricity and gas retailers have instead opted to
negotiate a four year retail price path agreement (2004-07) for standing offer tariffs, which
allowed for annual variations in average electricity and gas prices for prescribed customers.4
Having expired on 31 December 2007, a new one year price path agreement came into force on
1 January 2008.5

Against the backdrop of the negotiated retail price path agreements, Victoria’'s Essential
Services Commission (ESC) undertook a review in 2002 of electricity retail competition for
residential and small business consumers,® which was followed in 2004 by an investigation into
the effectiveness of the state’s retail energy markets for small consumers.” In the latter review,
the ESC found that,

competition has now, or will be soon, developed to a stage at
which it can be relied on in the majority of cases to discipline
attempts to exercise market power by raising prices above efficient
costs. As competition continues to strengthen, consideration can
be given to progressively rolling back the current retail price

1 AEMC (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets - Issues Paper, Sydney:
AEMC, at p.9.

2 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria: First Draft
Report, Sydney: AEMC, at p.viii.

3 AEMC (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets - Issues Paper, Sydney:
AEMC, at p.10.

4 Department of Primary Industries (2007), Victorian Energy Prices Fact Sheet, Melbourne: Victorian Government.

5 Department of Primary Industries (2007), Energy Retail Price Adjustments 2008, Melbourne: Victorian Government.

6 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final Report:
Melbourne: ESC.

7 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC; ESC (2004), Special Investigation: Review of Effectiveness of
Retail Competition and Consumer Safety Net in Gas and Electricity - Background Report, Melbourne: ESC.



arrangements and, ultimately, to their elimination, leaving price
setting to the competitive market.8

However, having found that the market was only ‘generally effective in constraining prices
and delivering non-price benefits’,? the ESC recommended that there was still a need, at
that time, for residential customers to have the protections afforded to them by virtue of
the Government's reserve pricing power.19 As noted above, this mechanism was not
seen to be absolute, and in the longer term when competition was found to be effective
for all Victorian energy consumers, it was eventually to be phased-out.

The Victorian Government’'s commitment to removing retail price regulation for energy
consumers within competitive energy markets was further reinforced by their commitment to the
Australian Energy Market Agreement (AEMA, or the Agreement). As provided by clause 14.11
of the Agreement:

All Parties agree to phase out the exercise of retail price regulation
for electricity and natural gas where effective retail competition can
be demonstrated and that:

(a) the AEMC will assess the effectiveness of competition for the
purpose of retention, removal or reintroduction of retail energy
price controls...

Pursuant to clause 14.13 of the AEMA,

Where competition has been found to be effective under clause
14.11, the Parties agree to implement the phase out of the
exercise of retail price regulation in accordance with clauses 14.14
and 14.15.

In accordance with the requirements set out in the AEMA, the Australian Energy Market
Commission (AEMC) commenced a review of the effectiveness of retail competition in electricity
and gas in Victoria (the Victorian Review) in 2007.11 The Victorian Review is the first such
review to be undertaken and is to be followed by a review of South Australia’s retail energy
markets.12 As stated by the AEMC,

The purposes of the Victorian Review, and the subsequent retail

competition reviews, is to assess whether competition is effective
for small customers and to make recommendations in relation to

the retention or removal of the tariff component of the safety net

arrangements. Where competition is found to not be effective the
Commission is to provide recommendations on how competition

can be improved.13

8 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC.

9 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.3.

10 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.4.

11 See generally AEMC (2007), Review of the Effectiveness of Competition in the Gas and Electricity Retail Markets -
Statement of Approach, Sydney: AEMC; and AEMC (2007), Review of Effectiveness of Competition in Gas and
Electricity Retail Markets - Issues Paper, Sydney: AEMC.

12 Ministerial Council on Energy (2007), Phase Out of Retail Price Regulation - Commencement of South Australian
Assessment of Competition, 21 December. Canberra, MCE

13 AEMC (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets - Issues Paper, Sydney:
AEMC, at p.vi.



As part of the Review process, the AEMC published an Issues Paper and a First Draft Report.
These reports called for input from stakeholders regarding competition in the Victorian retail
energy markets in a general sense, as well as in regard to specific questions!* and their
preliminary findings.1®> These views, in conjunction with the findings of the AEMC in their First
Final Report,16 are discussed in more detail in Sections 2 and 5 of this Report. In summary, on
the basis of the evidence and their analysis, the AEMC found,

that competition in both electricity and gas retailing in Victoria is
effective. The majority of energy customers are participating
actively in the competitive market by exercising choice among
available retailers as well as price and service offerings. There is
strong rivalry between energy retailers, facilitated by the current
market structures and entry conditions.1”

Having reached the conclusion that Victoria's energy markets have matured so as to be
deemed to be effective, pursuant to clause 14.11(c) of the AEMA,8 the AEMC is required
to provide advice to the Victorian Government on the processes by which the current
retail price regulation arrangements may be phased out.

As part of this process, the AEMC released a Second Draft Report!® in December 2007
and a Second Final Report in February 2008.2° These Reports, which are discussed in
more detail in Sections 2 and 5 of this Report, recommended that Victoria’'s reserve retail
pricing power for standing offer prices be terminated on 1 January 2009.2! In making this
recommendation, the Final Draft Report set out the AEMC’s advice on the ways in which
this could be achieved without detriment to Victorian energy consumers.

Against the backdrop of the AEMC'’s Victorian Review, the Energy Retailers Association of
Australia (ERAA) commissioned the Monash Centre for Regulatory Studies, Faculty of Law,
Monash University to examine the different options for competition based consumer protection
frameworks in a deregulated Victorian electricity market. The ERAA has been a strong advocate
for the removal of retail price regulation in the Victorian energy markets up to and throughout
the AEMC's Victorian Review.22

This Final Report is part of the third and final stage of the consultancy.

14 AEMC (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets - Issues Paper, Sydney:
AEMC, at p.1.

15 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria: First Draft
Report, Sydney: AEMC, at p.11.

16 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria: First Draft
Report, Sydney: AEMC

17 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria: First Draft
Report, Sydney: AEMC, at p.viii.

18 Clause 14.11(c) of the AEMA states that ‘the AEMC will publicly report on its assessments of effective competition in
which it will provide advice to each jurisdiction on their compliance with clauses 14.10-14.14 and on:

(i) ways to phase out the exercise of retail price regulation if competition is determined to be effective and an
appropriate timeframe;’

19 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC.

20 AEMC (2008), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Final Report, Sydney: AEMC.

21 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC, at p.viii.

22 ERAA (2007), RE: Review of Effectiveness of Competition in Gas and Electricity Markets, Sydney: ERAA.



1.2 Objective of this Report

Having found that ‘competition in electricity and gas retailing in Victoria is effective,’23 the
objective of this Report is to assist the ERAA with developing a hypothetical consumer
protection framework and associated transitional arrangements that could be implemented in
Victoria alongside the removal of the reserve pricing power. Accordingly, the Report builds on a
foundation which makes the primary assumption that the Victorian Government will act upon the
AEMC'’s advice to remove the reserve pricing power.

As noted in the Project Brief,

such a framework may deal with such matters as ensuring
universal access/offers, [community service obligations] CSO'’s for
rural and remote customers, hardship policies and
concession/affordability programs.24

In fulfilling its objective, the Report articulates a potential framework, underpinned by a range of
consumer protection measures which are designed to ensure that Victorian consumers are able
to continue to benefit from the state’s competitive retail energy markets. A timeline for the
removal of the reserve pricing powers and the implementation of the preferred transitional
arrangements is also provided in Section 5.

The focus of this Report is on the development of a hypothetical consumer protection
framework for Victoria. It is nonetheless envisaged that elements of the proposed framework
could be considered by other states as providing a template as they progressively phase out
retail price regulation. Increased harmonisation or regulatory consistency in relation to
consumer protection frameworks across Australian states would appear to be advantageous as
the states transition towards a national framework for retail regulation.

1.3 Report Outline

The Final Report is structured as follows:

e Section 2 summarises the history of FRC in Victoria’s energy markets, with a particular
focus on the ESC’s two investigations into the effectiveness of retail competition in the
state’s electricity and gas markets (2002 and 2004) and the more recent review by the
AEMC (2007-08). It also briefly considers both the Productivity Commission’s Review of
Australia’s Consumer Policy Framework (2007-08), and the ESC's recently initiated Review
of Energy Regulatory Instruments (2008).

e Section 3 outlines the current regulatory framework underpinning Victoria’s consumer
protection framework for electricity and gas customers. A summary of the regulatory
obligations on Victorian retailers, in conjunction with a description of the current energy-
specific grants and concessions funded by the state and federal governments, is provided.

e Section 4 examines some of the key experiences of retail price regulation within energy
markets in the United Kingdom (UK), New Zealand, Texas and California. Particular
attention is paid to the experiences in the first three of these jurisdictions due to their
experience with phasing out retail price regulation or the absence of retail price regulation in

23 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.x.
24 ERAA (2007), Project Brief - Consumer Protection in a Deregulated Retail Energy Market, Sydney: ERAA, at p.2.



the first place. Lessons and conclusions that can be drawn from the experiences of these
markets are summarised.

Section 5 presents a hypothetical consumer protection framework, along with suggested
transitional arrangements to accompany the removal of the reserve pricing powers.



2 REVIEWS OF THE VICTORIAN ENERGY
MARKETS

2.1 Introduction

Since the 1980s Victoria's energy markets have undergone significant changes and
restructuring, resulting in the progressive commercialisation and privatisation of the
government-owned electricity and gas markets. These have been a major part of the state’s
broader microeconomic reforms.2> As highlighted in Figure 1 below, the introduction of FRC in
Victoria’s electricity and gas sectors in 2002 signified one of the most important reforms to the
state’s energy markets to date.26

Since the introduction of FRC, the ESC has conducted two reviews of the effectiveness of retail
competition within the state’s energy markets. The last of these was undertaken in 2004.27 The
findings and recommendations of these two reviews are briefly discussed in Section 2.2. The
more recent review of the AEMC into the effectiveness of competition in Victoria's energy
markets and the Productivity Commission’s Review of Australia’s Consumer Policy
Framework?® are also summarised in Sections 2.3 and 2.4 respectively. The key lessons and
conclusions of these four reviews are lastly articulated in Section 2.5.

25 Ward, T. and G. Hodge (2004), ‘Electricity Privatisation: The Victorian Model’, in G. Hodge, V. Sands, D. Hayward
and D. Scott (eds), Power Progress: An Audit of Australia's Electricity Reform Experiment, Melbourne: ASP, pp.39-
57.

26 AEMC (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets - Issues Paper, Sydney:
AEMC. As noted in the AEMC's Issue Paper, FRC was introduced for all Victorian electricity customers in January
2002 followed by gas in October that year.

27 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC; ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and
Consumer Safety Net in Gas and Electricity - Overview Report, Melbourne: ESC.

28 Productivity Commission (2007), Review of Australia’s Consumer Policy Framework, Productivity Commission Draft
Report, Canberra: PC. It is anticipated that the Final Report will be delivered to the Australian Government at the
end of April 2008.
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Figure 1: Key Events in Energy Retailing in Victoria (1994-2007)2°
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FRC introduced for
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Retail gas and electricity price agreement between industry
and the Victoria Government

October 2002:
FRC introduced for
gas

29 Source: AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria: First Draft Report, Sydney: AEMC; Committee of Inquiry into the
Financial Hardship of Energy Consumers (2005), Inquiry into the Financial Hardship of Energy Consumers - Main Report, Melbourne: Committee of Inquiry; Ward, T. and G. Hodge
(2004), ‘Electricity Privatisation: The Victorian Model’, G. Hodge, V. Sands, D. Hayward and D. Scott (eds), Power Progress: An Audit of Australia's Electricity Reform Experiment,

Melbourne: ASP, pp.39-57.



2.2 The ESC’s 2002 and 2004 Reviews

Pursuant to a referral from the Minister for Energy and Resources in late 2001, the ESC
conducted their first review into the effectiveness of Victoria's retail electricity market for
domestic and small business customers in 2002 (the 2002 Review).30 Given retail competition
was still being progressively introduced into Victoria’'s retail gas market at that time, the 2002
Review focused solely on the performance of the retail electricity market. In contrast, the ESC'’s
second review (the 2004 Review) examined the effectiveness of competition in both the state’s
retail electricity and gas markets for domestic and small business customers, in conjunction with
a review of the effectiveness of the consumer safety net for energy customers. The 2002 and
2004 Reviews provided invaluable information on the development of Victoria’'s retail energy
markets, including market structure, customer participation and consumer protection
information.31

This Section of the Report provides a brief overview on the 2002 Review and the 2004 Review.

221 The 2002 ESC Review

Having been undertaken shortly after the introduction of FRC for electricity in Victoria, it is
perhaps not surprising that the ESC’s 2002 Review concluded that ‘competition is not yet
consistent with that expected from an effectively competitive market’.32 The ESC'’s evidence and
analysis, which included an examination of the nature of the electricity retail market, market
structure, market conduct and market performance, indicated that a number of impediments to
effective competition existed within Victoria’s retail electricity market at that time. These
included, for instance:

e structural impediments, which had limited the entry of new retailers into the market and
‘the competitive advantages of incumbency enjoyed by the established retailers’3

e performance impediments, with the benefits of competition not having filtered across all
segments of the market,3* and

¢ information impediments, which had limited the capacity of consumers ‘to understand
and utilise it to make informed retail market choices.’3®

30 See for instance, ESC (2002), Consultative Issues Paper - Review of the Effectiveness of Full Retail Competition for
Electricity, Melbourne: ESC; and ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail
Competition for Electricity - Final Report, Melbourne, ESC. Domestic and small business customers were defined so
as to ‘include those customers consuming less than 160MWh per year’ (ESC (2002), Special Investigation: Review
of the Effectiveness of Full Retail Competition for Electricity - Final Report, Melbourne: ESC, at p.7).

31 It is also important to note that in addition to the 2002 and 2004 Reviews, the ESC reports annually on the
performance of the Victorian retail energy industry. Comparative performance data is reported in relation to:
affordability of energy services; access to energy services; and customer service. See generally ESC (2005),
Energy Retail Businesses: Comparative Performance Report for the 2004-05 Financial Year, Melbourne: ESC; ESC
(2006), Energy Retail Businesses: Comparative Performance Report for the 2005-06 Financial Year, Melbourne:
ESC; and ESC (2007), Energy Retail Businesses: Comparative Performance Report for the 2006-07 Financial Year,
Melbourne: ESC.

32 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.79.

33 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.79.

34 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC.



Despite these findings, the ESC observed that ‘considerable progress ha[d] been made in the
development of a competitive electricity retail market'3¢ and that ‘many of the pre-conditions for
the development of competition [were] evident in the market'.3” Due to the early timing of the
2002 Review relative to the commencement of FRC in the electricity sector, the ESC suggested
that a further review should be undertaken once the market had had more time to mature. It was
suggested that a second review, if conducted after July 2004, would provide the ESC with
greater certainty as to the performance of the state’s retail electricity and gas markets.

The strength of this early Review in 2002 was therefore its ability to,

set the scene for the manner in which retailers would be required
to have their standing offer tariffs assessed and for the
development of the Government’s longer term approach to energy
retail price regulation.38

These criteria underpinned the ESC'’s analysis in their subsequent 2004 Review, and it is
to this second review that this Report now turns.

2.2.2 The 2004 ESC Review

Under the Terms of Reference established by the Minister for Energy Industries, the ESC
commenced a second review in 2004. The Terms of Reference required the ESC to investigate
and report on:

a) the extent to which retail competition has been effective or is
likely to be effective for or in respect of the sale of electricity to
consumers or classes of consumers...;

b) measures...which could be introduced to enhance the
effectiveness of retail competition;

c) the need for the consumer safety net arrangements for supply of
electricity to consumers or classes of consumers...after
31 December 2004...39

The ESC therefore examined, as with the 2002 Review, the nature of the energy retail markets,
market structure, market conduct and market performance, in conjunction with reviewing the
application of the consumer safety net framework. As noted in Section 1.1, the ESC found that
competition within the state’s energy markets had developed to such an extent as to be
generally effective for certain sub-markets of customers who ‘consumed more than 6MWh of
electricity or 150 GJ of gas annually’.4®¢ These sub-markets represented approximately 40
percent of small customers.*! For those small consumers not yet benefitting from competitive

35 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.80.

36 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.79.

37 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.80.

38 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.3.

39 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Background Report, Melbourne: ESC, at p.121.

40 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.3.

41 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC.
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markets, it was suggested that these customers, including low-margin customers, were ‘likely to
become effective’ within the next few years.42

Looking specifically at the issue of market power and pricing, the ESC concluded that,

the competitive market ha[d] developed to a stage where it will
discipline any potential to exercise market power and that
consideration can now be given to a gradual roll back, and
potentially the elimination of retail price regulation, over the coming
period without the risk of significant disadvantage to energy
customers.*3

Notwithstanding their finding that the market had evolved to the point of being generally
effective, open and accessible, the ESC recommended that there was a continuing need
for an energy consumer safety net due to the essential nature of energy. The energy
safety net, including the government’s reserve pricing power, was seen by the ESC as
guaranteeing that small customers would be assured ‘access [to] fair price-service
offerings’,4* while also assisting in ‘the orderly transition towards a fully competitive
market by protecting consumer interests’.#> Indeed, the Commission recommended that
the safety net should be extended - albeit subject to a number of modifications - until
competition was found to be effective across all customer classes.*® It was mooted by the
ESC that this may occur by the time at which the four year price path agreement was due
to expire (December 2007). Once effective, the ESC argued that ‘it will be possible to
reduce, and ultimately eliminate, retail price regulation for small customers’.4”

The recommendations and conclusions of the 2004 Review therefore reiterated the
ESC’s commitment to establishing an effective energy market within Victoria, and once
this had been achieved, the subsequent removal of the government’s power to regulate
retail energy prices. Importantly, the ESC viewed the reserve pricing power to be
independent of the other mechanisms within the safety net, and the broader energy
consumer protection arrangements. Accordingly, the removal of one mechanism (the
reserve pricing power) would not in itself result in changes to the other components of the
safety net.

42 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC.

43 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.13.

44 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.27.

45 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.27. Importantly, for the purposes of this Report, the
Commission also concluded, ‘that the consumer safety arrangements [alone] cannot address affordability problems
that are due to income insufficiently, high energy use and poor energy efficiency, and recommend[ed] that the
Government take a whole-of-government policy approach in seeking to address such energy affordability problems’
(at p.27).

46 Following on from this recommendation, the Victorian Government passed the Energy Legislation (Amendment) Act
2004 (Vic), the objective of which was to prevent the consumer safety net framework from ‘sun-setting’ at the end of
2004; under the Amendment Act, the framework would expiry on 31 December 2007. Pursuant to the Energy
Legislation Further Amendment Act 2007 (Vic), the framework was extended until 31 December 2008.

47 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas
and Electricity - Overview Report, Melbourne: ESC, at p.35.
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2.2.3 Key Findings and Conclusions

The findings of the ESC’s 2002 and 2004 Reviews suggested that competition within Victoria’'s
retail electricity and gas markets was becoming progressively more effective for Victorian
customers, and that moreover, this pattern was likely to continue over the next few years.
Furthermore, at the time of the 2004 Review, the ESC believed that a number of the initial
impediments to effective competition had been addressed by the market, and that the remaining
impediments would be addressed as the market itself matured.

In 2002, the ESC suggested that,

the most important indicator of the effectiveness of competition is
the extent to which customers are entering into market contracts
with either their existing retailer or switching to an alternative
retailer.48

A key finding of the 2004 Review was therefore the marked increase in the rate of domestic and
small business customers accepting market offers and/or switching. In the 2002 Review, the
ESC reported that between January and September 2002 approximately 5.0 percent of
customers in this class had either accepted a market offer from their existing electricity retailer
or switched to a new retailer.*° As anticipated by the ESC, and confirmed by the 2004 Review,
the rate of customers entering into market contracts and/or switching had steadily increased to
between 13-17 percent in the case of electricity and between 12-14 percent for gas.5° Despite
this steady increase in customer participation in energy markets, the ESC recommended the
retention of the consumer safety net, citing the essential nature of electricity and gas.

Importantly, however, the ESC’s goal of achieving a level of competition within the
Victorian retail energy markets deemed effective enough to warrant the removal of price
caps at the conclusion of 2007 was perhaps not as unrealistic as one might have first
thought. While the lofty ambition of having the reserve pricing power phased out by the
end of 2007 was not achieved, the retail energy market itself was declared to be effective
by the AEMC in their in December 2007.51 It is to this Review that we now turn.

48 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.58.

49 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.58.

50 ESC (2002), Special Investigation: Review of the Effectiveness of Full Retail Competition for Electricity - Final
Report, Melbourne: ESC, at p.58. In the 2004 Review, the ESC noted ‘that as at the end of December 2003, around
seventeen per cent of electricity customers (390 000) and fourteen per gent of gas customers (215 000) had
accepted market contracts. By the end of April 2004, around thirteen per cent of electricity customers and twelve
per cent of gas customers had switched retailers’ (ESC (2004), Special Investigation: Review of Effectiveness of
Retail Competition and Consumer Safety Net in Gas and Electricity - Overview Report, Melbourne: ESC, at p.16).

51 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC.
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2.3 The 2007-08 AEMC Review

231 Objective of the Review

As highlighted by Section 2.2, the AEMC’s 2007-2008 Victorian Review was the third review in
six years assessing the effectiveness of competition in Victoria’s retail energy markets.
Pursuant to the AEMA, the AEMC is required to review the effectiveness of retail competition in
the energy markets of all jurisdictions participating in the National Energy Market (NEM) ‘for the
purposes of retention, removal or reintroduction of retail energy price controls’,52 and to publicly
report on its assessment.>3 As well, under Clause 14.10(a)(i), the criteria for assessing the
effectiveness of competition rests with the Ministerial Council of Energy (MCE), in consultation
the AEMC and other interested stakeholders.>* The Victorian Review is the first of the AEMC'’s
Reviews.5

The overarching objective of the Victorian Review is therefore to determine, based on evidence
and analysis, whether or not competition has developed in the Victorian retail energy market to
such an extent as to be deemed effective. Accordingly, ‘if competition is found to be effective,
the [AEMC] is required to provide advice to the Victorian Government and the MCE on ways to
phase out retail price regulation’.56

Sections 2.3.2-2.3.3 below provides a summary of the AEMC’s approach, their key findings and
recommendations.

2.3.2 The Review Process

Statement of Approach (April 2007)

Following the MCE'’s provision of ‘high level’ criteria to the AEMC in November 2006,%” and the
MCE'’s subsequent advice to the AEMC regarding the timing of the market reviews, °8 the
Victorian Review was formally commenced by the publication of the Statement of Approach in
April 2007.5° Central to this Review were the six criteria for assessing the effectiveness of
Victoria’s retail energy markets. As provided by the MCE under Clause 14.11(a)(i) of the AEMA,
these criteria included:

52 Clause 14.10(a)(ii) of the AEMA.

53 With the exception of Western Australia. See: MCE (2006), Phase Out of Retail Price Regulation - Timetable and
Proposed Approach for Assessment of Competition, 17 November, Canberra: MCE.

54 MCE (2006), Phase Out of Retail Price Regulation - Timetable and Proposed Approach for Assessment of
Competition, 17 November, Canberra: MCE.

55 MCE (2007), Phase Out of Retail Price Regulation - Timetable Options for Retail Reviews, 19 April, Canberra: MCE.

56 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.viii.

57 MCE (2006), Phase Out of Retail Price Regulation - Timetable and Proposed Approach for Assessment of
Competition, 17 November, Canberra: MCE.

58 MCE (2007), Phase Out of Retail Price Regulation - Timetable Options for Retail Reviews, 19 April, Canberra: MCE.

59 AEMC (2007), Review of the Effectiveness of Competition in the Gas and Electricity Retail Markets - Statement of
Approach, Sydney: AEMC. It is important to note that the AEMC released a Draft Statement of Approach on 15
March 2007, for the express purpose of eliciting submissions on the Draft Statement from interested parties. The
AEMC received eleven submissions from interested parties in relation to the Draft Statement, including, for
example, AGL, the Centre for Credit and Consumer Law, the Energy Retailers Association of Australia, Griffith
University, the Consumer Action Law Centre, TRUenergy, and the Tenants Union of Victoria.
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e independent rivalry within the market

e ability of suppliers to enter the market

e the exercise of market choice by customers
o (differentiated products and services

e prices and profit margins, and

e customer switching behaviour.0

Accordingly, the AEMC was provided with sufficient flexibility so as to enable the Commission to
tailor the Victorian Review to the actual nature and characteristics of the market, including ‘the
dynamic interrelationship between the relevant market, its structure, the conduct of participants
and resulting performance’.61

Issues Paper (June 2007)
The subsequent publication of the AEMC's Issues Paper in June 2007 was designed to elicit,

preliminary feedback from stakeholders and other interested
parties about the extent and effect of retail competition in the
Victorian gas and electricity markets.62

As with the Draft Statement of Approach, a number of stakeholders presented
submissions to the AEMC in response to the Issues Paper, including energy retailers and
consumer groups.%3

Not surprisingly, a range of views were expressed in relation to the Issues Paper. For
instance, while energy retailers supported the removal of price regulation within the
Victorian energy markets,4 other stakeholders stressed the importance of the consumer
safety net, and argued for the continuation of the reserve pricing power. The major
arguments presented to support the continuation of the reserve pricing power included,
for example:

e the lack of ‘any significant price-based competition in the Victorian domestic retail
market'6®

60 See MCE (2006), Phase Out of Retail Price Regulation - Timetable and Proposed Approach for Assessment of
Competition, 17 November, Canberra: MCE; and AEMC (2007), Review of the Effectiveness of Competition in the
Gas and Electricity Retail Markets - Statement of Approach, Sydney: AEMC, at p.2.

61 AEMC (2007), Review of the Effectiveness of Competition in the Gas and Electricity Retail Markets - Statement of
Approach, Sydney: AEMC, at p.9.

62 AEMC (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets - Issues Paper, Sydney:
AEMC, at p.1.

63 Twelve submissions were published on the AEMC'’s website in response to the Issues Paper. These included
submissions from the Consumer Utilities Advocacy Centre, the Energy and Water Ombudsman (Victoria), GridX
Power, Origin Energy, and St Vincent de Paul Society. Available at:
http://www.aemc.gov.au/electricity.php?r=20070920.171054

64 See for instance AGL (2007), Review of Effectiveness of Competition in the Gas and Electricity Retail Markets:
Issues Paper, St Leonards: AGL; GRIDX Power (2007), Re: Review of the Effectiveness of Competition in the Retalil
Gas and Electricity Markets in Victoria, Rosebery: GRIDX Power; TRUenergy (2007), Review of the Effectiveness of
Competition in Gas and Electricity Retail Markets - Victoria Issues Paper, Melbourne: TRUenergy; Origin (2007),
Review of Effectiveness of Competition in Gas and Electricity Retail Markets: Issues Paper - Submission of Origin
Energy, Melbourne: Origin; and ERAA (2007), RE: Review of Effectiveness of Competition in Gas and Electricity
Markets, Sydney: ERAA.

65 VCOSS (2007), Retail Competition Review - Response to Issues Paper, Melbourne: VCOSS, at p.2.
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e that the markets lacked ‘sufficient matur[ity] to rely on competition to provide
adequate protection to customers’sé

e that the regulated price was the most important feature of the consumer safety
net in terms of ‘the protection the standing offer provides consumers against
price volatility’,67 and

e given ‘evidence that Victoria has the most contestable market in the world...” this
suggested indeed that ‘the safety-net tariff ha[d] not impeded competition’.68

Despite the divergence of views on the reserve pricing power, it was nevertheless agreed
that the maintenance of the consumer safety net was essential to ensuring that all energy
customers continued to access the competitive market. In their submission, Origin stated
that,

while Origin does not agree with price regulation, [they] support the
principles behind the rest of the safety net arrangements (that is,
the obligation to make a standing offer, minimum contractual
standards, and a right to reversion to the standing offer) and do not
wish to see them phase out. In fact...we would see maintenance of
safety net provisions around the obligation to offer and the basic
Retail Code provisions as essential to governments and
stakeholders ever feeling comfortable with the removal of price
controls.%9

As illustrated by this statement, Victoria’s energy consumer safety net is more than
simply just the reserve pricing power. It includes a number of different mechanisms
designed to assist all classes of customers. This distinction is important in separating
policy arguments for and against the removal of the current retail price cap.

In addition to these views being expressed about the reserve pricing power and the
consumer safety net more generally, concerns were also raised by several stakeholders
in relation to the analysis framework more generally.”®

These submissions assisted the AEMC in undertaking their analysis and presenting the
Commission’s First Draft Report.”! As this Draft Report has since been superseded with
the publication of the First Final Report’2 and the Second Final Report,”? it will not be
discussed further. Rather, our attention will turn to the key findings and recommendations
within the latter two AEMC Reports.

66 CUAC (2007), AEMC Retail Competition Review - CUAC Response to Issues Paper, Melbourne: CUAC, at p.2.

67 CUAC (2007), AEMC Retail Competition Review - CUAC Response to Issues Paper, Melbourne: CUAC, at p.10.

68 CALC (2007), Victorian Retail Competition Review - Response to Issues Paper, Melbourne: CALC, at p.15.

69 Origin (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets: Issues Paper -
Submission of Origin Energy, Melbourne: Origin, at p.7-8.

70 See for instance, St Vincent de Paul Society (2007), Australian Energy Market Commission Review of the
Effectiveness of Competition in Gas and Electricity Retail Markets, Issues Paper June 2007, Melbourne: St Vincent
de Paul Society; and Origin (2007), Review of Effectiveness of Competition in Gas and Electricity Retail Markets:
Issues Paper - Submission of Origin Energy, Melbourne: Origin.

71 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria: First Draft
Report, Sydney: AEMC.

72 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC.

73 AEMC (2008), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Final Report, Sydney: AEMC.
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2.3.3 Key Findings and Recommendations

First Final Report (December 2007)

The First Final Report of the AEMC sets out the evidence, substantive analysis and conclusions
of its review in the effectiveness of competition in Victoria’s retail energy markets. This Report
makes particular reference to customer experiences, the impact of the current regulatory
framework, and the experiences of specific classes of customers within the market.

Crucially, the key finding of the AEMC’s Victorian Review was that,

competition is effective for both electricity and gas retailing in
Victoria. The majority of energy customers are actively
participating in the competitive market by exercising choice among
available retailers and available price and service offerings. There
is strong rivalry between energy retailers, facilitated by the current
market structures and entry conditions.”#

Moreover, while the AEMC noted that competition within the retail electricity market was
relatively more effective than that within the gas market, the Commission considered that
competition was nevertheless present and effective within the gas market.

The AEMC's findings and conclusions were based on an extensive range of evidence.
This included, for example:

e the strong rivalry between retailers, including price rivalry, which had resulted in
price and non-price benefits for consumers?

e the steady increase in switching figures within the Victorian energy markets’®

e the increasing market share of new entrants relative to the incumbent retailers
within both markets, and””

e the observation that retail prices are at a level expected within a competitive
market.”8

74 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.5.

75 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC. In relation to electricity, the AEMC reported that ‘the discounts available under
electricity market contracts ranged up to 10 per cent off the standing offer price, with almost all contracts
incorporating a price discount of some kind. Discounts are offered by both host and new retailers..." (at p.54). While
price-discounts were also observed with the gas market, the AEMC reported that these discounts were between 3-6
percent.

76 The AEMC reported that ‘as of 31 December 2006, around 62 per cent of domestic and 43 per cent of small
business customers in Victoria had switched from the standing offer to an electricity market contract. Of those
customers with mains gas connected, around 60 per cent of domestic and 31 per cent of small business customers
had also switched to a gas market contract' (AEMC (2007), Review of the Effectiveness of Competition in Electricity
and Gas Retail Markets in Victoria - First Final Report, Sydney: AEMC, at p.89).

77 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.33-35.

78 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC. The AEMC concluded that ‘competition appears to have placed a sufficient discipline
on retailers’ market offers to limit margins to those expected in a competitive market’ (at p.146).
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The Commission did find, however, that while the majority of customers have access to
the full benefits of retail competition, a minority of customers did not. The AEMC singled
out two particular groups here. Based on their evidence and analysis, those not
appearing to derive the full benefits of competition included:

e ‘consumers whose personal circumstances, such as chronic, permanent or
temporary financial hardship or personal disability, restricted their ability to
access the benefits of the competitive market, and

e consumers who may be less attractive to retailers due to factors such as location,
credit history or low consumption volumes’.”®

To remedy the former, the AEMC noted that a largely ‘policy-based solution’ was
required. To the AEMC, the answer here was one ‘that addressed the root cause of
issues such as financial hardship or the ability of people with disabilities to participate in
the market economy generally.’80 Such an approach necessarily involved collaboration
between government, industry, and other relevant parties. In respect to the latter group,
the AEMC recognised that the issue of financial hardship policies and other frameworks
to assist these customers fell outside the scope of the Victorian Review. Despite this
limitation, the Commission highlighted the important role that retailers played in working
with customers to address issues of hardship, and noted that an appropriate balance had
to be found between government and retailers in addressing social policy matters.81

Having concluded that retail energy competition in Victoria was effective, the AEMC
recommended that retail price regulation be phased out in order to further extend the benefits of
competition, subject to a number of transitional arrangements being implemented.

The purpose of the Second Draft Report, as discussed in the following section, was therefore to
determine the nature of these transitional arrangements with input from stakeholders and
interested parties.

2.3.4 Moving Forward

Second Draft Report (December 2007)

Released simultaneously with the First Final Report, the primary purpose of the AEMC'’s
Second Draft Report was to ‘set out the Commission’s advice to the Victorian Government and
the Ministerial Council on Energy (MCE) on ways to phase out retail price regulation in
Victoria’®2 including advice relating to the timeframe associated with the transition.

Having already concluded that competition was effective in Victoria, the AEMC’s Second Draft
Report recommended that the reserve pricing power should be allowed to expire on 31
December 2008.83 This recommendation was made pursuant to the Victorian Government’s

79 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.154.

80 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.154.

81 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.154.

82 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - First
Final Report, Sydney: AEMC, at p.1.

83 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second

20



commitment to the AEMA, and was underpinned by the AEMC'’s belief that the removal of price
regulation would further encourage competition in the Victorian retail energy market.

In making this recommendation, however, the Commission noted both the importance and
continuing need for a robust consumer protection framework. To this end, it stated that:

while effective competition negates the need for price regulation, it
does not eliminate the need for regulations dealing with other types
of market failure, such as those addressed by prudential and
consumer protection regulation. The competitive retail energy
sector in Victoria is supported by a sound consumer protection
framework that is made up of energy specific regulation covering a
wide variety of issues including obligations on retailers to disclose
detailed energy offer information to customers, as well as general
consumer protection laws that prohibit, amongst other things,
misleading, deceptive and unconscionable conduct. There are also
detailed codes and laws regulating the direct marketing techniques
favoured by energy retailers.84

Importantly, as part of the transition to a retail energy market without retail price regulation, the
AEMC not only recommended the retention of these non-price consumer protection
mechanisms, but also the broadening out and introduction of several new mechanisms.8°
Proposed modifications to the framework included, for instance,

e an extension to the obligation to supply and sell energy to residential customers where
there is an existing connection to the ‘Financially Responsible Market Participant’
(FRMP)86

e the mandatory publication of retailers’ standing offer prices®’ in a format prescribed by
the ESC,88 and

e the introduction of price monitoring for a defined time period in order to ‘identify...trends
in standing offer prices with a view to providing a timely indication of any future
deterioration in the effectiveness of retail competition’.89

Stakeholders and interested parties were invited to make submissions to the AEMC in regard to
their proposed advice, as well as in respect to several specific issues.?® As highlighted by the
following discussion, these submissions informed the Second Final Report, and resulted in a
number of small modifications to the AEMC'’s draft recommendations.

84 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC, at p.viii.

85 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC.

86 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC, at p.30-32. As explained by the AEMC under the FRMP ‘the obligation is assigned to
the FRMP for the relevant premises/supply point. For new connections a retailer or retailers will be given the
obligations to offer to supply and sell energy’ (at p.31).

87 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC, at p.17.

88 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC, at p.18.

89 AEMC (2007), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Draft Report, Sydney: AEMC, at p.20.

90 In order to elicit feedback on the AEMC’s Second Draft Report from industry and consumer organisations, as well as
on their preliminary views, the Victorian Department of Primary Industries (DPI) held a stakeholder forum for on 15
February 2008. Participants involved in the forum included, for example, the ESC, EWOV, representatives from St
Vincent de Paul, the CUAC and CALC, as well as a number of representatives from a number of Victorian retailers.
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Second Final Report (February 2009)

Published on 29 February 2008 the AEMC’s Second Final Report reaffirmed the majority of both
the Commission’s earlier recommendations to the Victorian Government and the MCE on the
phase out of retail price regulation by 1 January 2009, and the ways that this could be achieved.

As evidenced by the Second Final Report, submissions from stakeholders were taken into
consideration by the AEMC when finalising their advice. This is illustrated by a number of
amendments to the Commission’s final advice which included, for instance,

e arequirement for all retailer’s to publish a summary notice in relevant local newspapers
in order to advise the public of changes to their standing offer prices®!

e where conditions suggest a deterioration in the retail energy markets, the ability for the
Victorian Government to request the AEMC to undertake a rapid review of the state’s
retail energy markets®??

e the implementation of a reserve statutory power under which the Victorian Government
could reinstate retail price regulation once certain predetermined conditions had been
met,? and

e the retention of the status quo in relation to the obligation to supply new connections.%4

In making these recommendations, the Commission reaffirmed that the removal of retail price
regulation was separate from the operation of an energy consumer safety net framework.
Accordingly, should the Victorian Government follow the AEMC'’s advice in relation to the
phasing out of retail price regulation, ‘it would not involve changing the safety net arrangements
in any other way’.%°

The publication of the AEMC’s Second Final Report signalled the conclusion of the Victorian
Review.

2.4 The 2007-08 Productivity Commission Report

The Review of Australia’s Consumer Policy Framework,% recently undertaken by the
Productivity Commission provided yet another relevant input into this study. This Inquiry tackled
broad questions of consumer protection across multiple fields of interest concerning products
and services. But importantly, it also looked briefly at issues relating to vulnerable and
disadvantaged consumers and matters of industry specific regulation. It sought ways to improve

91 AEMC (2008), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Final Report, Sydney: AEMC, at p.20.

92 AEMC (2008), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Final Report, Sydney: AEMC, at p.26.

93 AEMC (2008), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Final Report, Sydney: AEMC, at p.27.

94 AEMC (2008), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Final Report, Sydney: AEMC, at p.36-37.

95 AEMC (2008), Review of the Effectiveness of Competition in Electricity and Gas Retail Markets in Victoria - Second
Final Report, Sydney: AEMC, at p.16.

96 Productivity Commission (2007), Review of Australia’'s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 1 and 2, Canberra: PC.
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consumer policy frameworks as well as improving institutional arrangements and avoiding
regulatory duplication.

In broad terms, this Inquiry recommended the future application of a nationally coherent
consumer policy framework through a single generic law applying across Australia. The
Commission saw the Trade Practices Act (Cth) 1974 as the primary basis for this. It
nonetheless acknowledged that ‘generic laws (and competitive markets) will not always be
sufficient to protect consumers and provide the right incentives to suppliers,’” and that
moreover, reliance on such provisions can be ‘very costly and slow.’98 On this basis, the
Commission argued that ‘industry-specific approaches will sometimes be warranted.’®® The
Commission also emphasised the general role of disclosure requirements in empowering
consumers, recommending that Australian governments require ‘information is comprehensible,
with the content, clarity and form of disclosure consumer tested, and amended as required, so
that it facilitates good consumer decision-making’.100

In terms of industry-specific regulation, the Commission was perhaps more concerned with
matters such as finance brokers, financial services and the licensing of occupations rather than
energy utilities per se. It nevertheless had several important things to say of direct relevance to
the present study and made a number of recommendations of note.

First, the Productivity Commission acknowledged that whilst energy services were ‘essential’
and complex service offerings can make informed choices difficult, ‘consumer protection
requirements for utility services [were presently] operating reasonably well’ in Australia. It also
saw a clear case for a national regime to protect energy consumers,1°1 and argued that it was
now a logical time to implement a single consumer protection regime. In this context, the
Commission recommended that,

a single consumer protection regime for energy services should be
developed and implemented under the auspices of the Ministerial
Council on Energy. It should apply to all jurisdictions participating
in the national energy market and be enforced by the Australian
Energy Regulator.102

Second, it observed that retail price caps applied to areas such as telecommunications, and in
terms of energy services recommended that,

participating jurisdictions should remove any price caps still
applying in contestable retail energy markets...following the
establishment of national consumer protection arrangements.103

In short, the Commission saw retail price caps as a transitional measure as well as a relatively
ineffective means of mitigating hardship.

97 Productivity Commission (2007), Review of Australia’s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 1, Canberra: PC, p.24.

98 Productivity Commission (2007), Review of Australia’'s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 1, Canberra: PC, p.33.

99 Productivity Commission (2007), Review of Australia’s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 1, Canberra: PC, p.24.

100 Productivity Commission (2007), Review of Australia’s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 1, Canberra: PC, p.71.

101 Productivity Commission (2007), Review of Australia’s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 2, Canberra: PC, p.93.

102 All three Commission recommendations listed here come from Productivity Commission (2007), Review of
Australia’s Consumer Policy Framework, Productivity Commission Draft Report, Vol 1, Canberra: PC, p.66.

103 Productivity Commission (2007), Review of Australia’s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 1, Canberra: PC, p.66.
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In addition, it emphasised that disadvantaged and vulnerable consumers should continue to
have sufficient access to utility services at affordable prices. It recommended, however, that this
should,

be pursued through transparent community service obligations,
supplier-provided hardship programs, or other targeted
mechanisms that are monitored regularly for effectiveness.104

Overall, then, it is evident that the Productivity Commission’s arguments were broadly
consistent with the overall thrust of earlier market reviews.

2.5 The 2008 ESC Review of Energy Regulatory
Instruments

Toward the close of this consulting task, the Victorian ESC announced a Review of Energy
Regulatory Instruments. A call for submissions was made in late February 2008,1%> and
revealed the aims of the Review.

Inter alia, the ESC’s Review will seek to:
e articulate and remove regulatory provisions which may have already become redundant
e modify regulatory obligations to facilitate the future implementation of interval metering

e examine whether obligations currently in regulatory guidelines might be better placed in
codes

e assess the obligations relating to the provision of information to customers to improve
their access to the competitive market, and

e consider whether existing compliance and reporting requirements could be reduced, to
enable the removal of unnecessary regulatory burdens.

Importantly, this call for submissions stated explicitly that,

The Commission’s review, therefore, will not impact the fundamental
protections for customers, including obligations to ensure disconnection
from supply is avoided, assisting customers in financial hardship and
cooling-off provisions in the competitive market.

The tenor of this Review seems clear — in that whilst it may include several areas touching on
consumer protection, it will not jeopardise the position of either consumers as a whole, or else
vulnerable consumers in particular.

104 Productivity Commission (2007), Review of Australia’s Consumer Policy Framework, Productivity Commission Draft
Report, Vol 1, Canberra: PC, p.66.

105 available at: http://www.esc.vic.gov.au/NR/rdonlyres/SFDAS39E-E475-42E4-84C4-
A26CF39011BA/0/CallforSubmissions20080213C082173.pdf
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2.6 Lessons and Conclusions

There are several conclusions we could make from Section 2. Energy retailing in Victoria, firstly,
has over the past decade and a half been characterised by much activity in terms of support for
the protection of energy consumers as well as the completion of four separate market
performance reviews. Early Reviews revealed that competition within Victoria’s electricity and
gas markets was becoming progressively more effective for Victorian customers, and that this
pattern was also likely to continue. Importantly, the AEMC's Victorian Review analysed energy
markets by reference to six criteria and found that competition was effective in both electricity
and gas. Furthermore, it recommended that the government’s reserve pricing power should be
allowed to expire on 31 December 2008, subject to the implementation of a robust consumer
protection framework. Both the removal of the price cap as well as the implementation of a
robust consumer protection framework for the energy sector was also supported by a recent
Productivity Commission Review.
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3 THE CURRENT CONSUMER PROTECTION
FRAMEWORK FOR VICTORIAN ENERGY
CUSTOMERS

This Section focuses on the many elements making up the current consumer protection
framework operating in Victoria’'s energy markets. This framework was implemented to
safeguard Victorian energy consumers in the transition to effective retail competition and
includes Acts, Codes and Guidelines as well as a range of energy-specific grants and
concessions programs funded by both the state and federal governments.

3.1 Current Regulatory Obligations

There are numerous formal regulatory obligations presently underpinning Victoria’s consumer
protection framework. Any regulatory regime is typically hotly contested policy terrain, and
energy regulation is no different. But in respect to the provision of electricity and gas,
mechanisms to protect consumers have been progressively evolving over several decades, and
from a consumer perspective, this framework has been widely applauded. CUAC have stated,

[that] the existing regulatory policies have been for the most part
very effective in ensuring the participation of consumers in financial
hardship — regulatory requirements that necessitate retailers to
offer an affordable payment plan particularly have been crucial to
ensuring ongoing access to energy for consumers in temporary or
chronic hardship.106

While debate over the consumer protection safety net has often centred on the existence
and operation of retail price controls, as this section of the Report will show, the price-
based mechanisms are only one component of a far more extensive framework.
Moreover, it is important to recall that the reserve pricing power operates independently
of the non-price protections.

Figure 1, earlier in this report, and Table 1 following, both summarise how the current
regulatory obligations have evolved over time. Both show that obligations towards
consumers have increased since the initial establishment in 1994 of the Office of the
Regulator-General (ORG), the predecessor of today’s ESC. What has been created can
only be described as a multi-layered and extensive regulatory suite of obligations towards
consumers from Victorian energy retailers. This suite of regulatory protections comprises
several structural components:

o the existence of an independent regulator for the sector (the ESC)

e anindustry funded consumer complaint resolution scheme (through the EWOV)
e the government’s reserve power to regulate standing offer contract prices

e aseries of energy codes including limitations on marketing practices

e retail contestability to enable consumers to chose another energy supplier

e compensation for wrongful a disconnection

¢ mandatory information requirements, and

e mandatory financial hardship policies.

106 CUAC (2007), AEMC Retail Competition Review - CUAC Response to Issues Paper, Melbourne: CUAC, at p.16.
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Table 1: The Evolution of Victoria’s Energy Consumer Protection Regime

1994

1995

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

Independent Industry Regulator (ORG > ESC)107

Industry-funded consumer complaint resolution scheme

Government reserve power to regulate retail prices (for
standing offer contracts)108

Electricity Retail Code (since replaced by the ERC)

Gas Retail Code (since replaced by the ERC)

Code of Conduct for Marketing09

Full Retail Contestability for Electricity and Gas (for all
Victorian consumers)110

Wrongful Disconnection Compensation Obligations111

Mandatory Product Information Statement Guidelines12

Mandatory Offer Summary Information Requirements113

Mandatory Financial Hardship Policies114

107 Ward, T. and G. Hodge (2004), ‘Electricity Privatisation: The Victorian Model’, in G. Hodge, V. Sands, D. Hayward and D. Scott (eds), Power Progress: An Audit of Australia's Electricity

Reform Experiment, Melbourne: ASP, pp.39-57.

108 Consumer Law Centre Victoria and Centre for the Study of Privatisation & Public Accountability (2006), Electricity Reforms in Victoria: Outcome for Consumers, Melbourne: CLCV and

PPAC.

109 ESC (2002), Discussion Paper: Marketing Code of Conduct - Electricity Full Retail Competition, Melbourne: ESC; and ESC (2004), Code of Conduct for Marketing Retail Energy in

Victoria, Melbourne: ESC.

110 ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety Net in Gas and Electricity - Background Report, Melbourne: ESC.
111 ESC (2005), Final Decision: Review of Interim Operating Procedure — Compensation for Wrongful Disconnection, Melbourne: ESC.

112 ESC (2005), Guideline No. 19 - Energy Product Disclosure, Issue 2, Melbourne: ESC.

113 ESC (2005), Guideline No. 19 - Energy Product Disclosure, Issue 2, Melbourne: ESC.

114 ESC (2007), Guideline No 21: Energy Retailers' Financial Hardship Policies, Melbourne: ESC.




Policy commentaries made with the introduction of these structural components are
interesting. For example, the introduction of FRC in Victoria in 2002 was the catalyst for a
number of new components being added to the framework.11> Their rationale was
perhaps best summed up by the words of the (then) Minister for State and Regional
Development, The Honourable John Brumby during the second reading of the Electricity
Industry Acts (Amendment) Bill:

the government is concerned that the protection afforded by the
competitive market may not be adequate for the last group of
franchise customers including domestic and small business
customers, particularly in the initial stages of the market's
development.116

As a result, the Government proposed the introduction of a humber of specific consumer
protection mechanisms for domestic and small business consumers, including ‘minimum
standards, supplier of last resort provisions, delivery of community service obligations
and provision of minimum customer rights’,117 in addition to a reserve pricing power. The
legislative basis for the reserve pricing power is, for electricity and gas, contained in the
Electricity Industry Act (Vic) 2000 (the EIA) and the Gas Industry Act (Vic) 2000 (the GIA).
This is shown in Table 2.

Having introduced these protection mechanisms, the Government'’s intent was
nonetheless that the price oversight mechanism would be a transitional arrangement and
not one that was absolute. Again, the Minister noted that,

it is not the intention that the government will try to second-guess a
competitive market. Nor is it the intention that the reserve power
will be used to prevent or inhibit the development of competition.
For that reason, the government is not seeking to regulate retalil
electricity prices where competition has developed or might
reasonably expected to develop.118

As clearly illustrated by the Parliamentary Debate, the reserve pricing power was only to
be employed in specific ‘monopoly-like’ circumstances and the intention was that once
competition was deemed to be effective, Government would move to phase-out the
reserve pricing power.119 Interestingly, as noted in Section 1.1 above, the Victorian
Government has not had to exercise this power, preferring rather to negotiate a four year
and a subsequent one year price path agreement with AGL, Origin and TRUenergy.

Details of the government’s reserve pricing power for standing contracts are also outlined in
Table 2. What is clear from these parameters is that the standing offer acts, for domestic
consumers, as a useful benchmark and practical fall back in the midst of competing market
offers.

115 See also ESC (2004), Special Investigation: Review of Effectiveness of Retail Competition and Consumer Safety
Net in Gas and Electricity - Overview Report, Melbourne: ESC; and Committee of Inquiry into the Financial Hardship
of Energy Consumers (2005), Inquiry into the Financial Hardship of Energy Consumers - Main Report, Melbourne:
Committee of Inquiry.

116 Minister for State and Regional Development (2000), Second Reading of the Electricity Industry Acts (Amendment)
Bill, Legislative Assembly, 4 May, Fifty-Fourth Parliament of Victoria, Parliamentary Debates (Hansard), at p.1317.

117 Minister for State and Regional Development (2000), Second Reading of the Electricity Industry Acts (Amendment)
Bill, Legislative Assembly, 4 May, Fifty-Fourth Parliament of Victoria, Parliamentary Debates (Hansard), at p.1316.

118 Minister for State and Regional Development (2000), Second Reading of the Electricity Industry Acts (Amendment)
Bill, Legislative Assembly, 4 May, Fifty-Fourth Parliament of Victoria, Parliamentary Debates (Hansard), at p.1317.

119 Minister for State and Regional Development (2000), Second Reading of the Electricity Industry Acts (Amendment)
Bill, Legislative Assembly, 4 May, Fifty-Fourth Parliament of Victoria, Parliamentary Debates (Hansard), at p.1317.



Table 2: Price-Based Energy Consumer Safety Net Mechanisms

Explanation

Mechanism Energy Legislative Section

Product Instrument
Reserve Pricing Electricity EIA s.13 - Regulation of tariffs for prescribed
Power customers

Gas GIA s.21 — Regulation of tariffs for prescribed

customers

This is the ‘standard offer tariff’ which currently acts as the ‘benchmark’ for market contracts.

Only the three incumbent (host) retailers — AGL, Origin and TRUenergy - are required under the
EIA and the GIA to offer residential customers standing offers within their previously franchised
areas.

Standing offer tariffs must be published in the Government Gazette (see s35(1)(a) of the EIA and
s.42(1)(a) of the GIA).

To date, Government has not exercised its reserve power as conferred by the Act, but has rather
opted to negotiate a ‘retail price path’ with the retailers.

Price path agreements apply to domestic and small business customers using equal to or less
than 160MWh of electricity per year and equal to or less than 5 TJ of gas per year who are not on
a market contract.

Contract type is known as a ‘standing offer contract’, and must comply with the terms and
conditions established under s.35(1) of the EIA and s.42(1) of the GIA.

Pursuant to s.35(4A) of the EIA and s.42(4a) of the GIA, a customer may switch between a
market contract and a standing offer contract.




Pursuant to the AEMC's finding that competition in Victoria’s retail energy markets is
effective,120 it has been recommended that it is now an appropriate time to phase out the
price-based component of the energy consumer safety net.121 This recommendation has
been met with mixed responses.122 But equally, it is important to acknowledge that the
Commission has not advocated for the wholesale removal of the consumer safety net in
its entirety. Rather, it has supported the sun-setting of one mechanism within the safety
net.123 Accordingly, a wide range of strong regulatory measures will continue to function
after the proposed expiry date of the reserve pricing power on 31 December 2008.124

Table 3 articulates these various non-price energy consumer protection mechanisms.
The key non-price mechanisms are as set out in for example, the EIA, the GIA, the
Energy Retail Code (ERC), and various ESC Codes and Guidelines and create eight sets
of obligations. These obligations relate to,

e an obligation to offer to supply and sell energy

e mandatory financial hardship policies for all retailers

e retailer of last resort obligations

e minimum contract terms and conditions for energy contracts
e the levying of fees

e billing arrangements

e disconnections, and

e prescribed conduct for marketing.

It is the function of the ESC to oversee retailers’ compliance with these eight sets of
obligations as part of the overall regulatory regime.

Whilst we will not repeat the intricate details of each of these non-price protection
mechanisms, the important point is to recognise their existence and acknowledge the
wide extent to which consumers enjoy strong protection through such arrangements.
Moreover, as we stated earlier, these arrangements enjoy strong support from citizens
an